Despite a series of judgements from the European Court of Human Rights and the enactment of the EU Racial Equality Directive, the educational segregation of Roma pupils persists in several European states. State action plans submitted pursuant to the European Framework for Roma Integration rarely provide clear targets and do not commit to inclusive schooling. Taking education as a principle indicator of social inclusion, this article identifies that structural inequality and entrenched discriminatory attitudes are the main obstacles to Roma inclusion. This can only be addressed through the diffusion of legal and social norms that mainstream equality. Focusing on the legal obligations, it is argued that the European Commission must be more decisive and effective in the enforcement of non-discrimination rules. A closer dialogue between the European Court of Human Rights and the EU institutions, grounded in a non-targeted social inclusion frame, could provide a platform for European consensus which may help to secure meaningful change.
Introduction
Education is one of the fundamental measures of social inclusion. Equality in education is essential to the realisation of all other social inclusion indicators, such as employment, healthcare and poverty reduction. Further, unlike the other indicators, the right to education has a discrete international legal basis that establishes particular parameters against which it becomes comparatively easy to measure a state's commitment to inclusion.
As a starting point we can assert that an inclusive education should be free from discrimination but the development of legal principles in this area has come to mean much more than this. The judgements of the European Court of Human Rights (hereafter "ECtHR") have moved from a relatively cautious endorsement of integrated education to an implicit expectation that states adopt positive measures to address disparities in educational access and attainment where such disparities arise from discriminatory practices. Further it is probable that the separate education of Roma pupils (either in separate schools or classes) will be deemed unlawful, even when educators present separation as a remedial solution for educational disadvantage. This article will begin by considering the adoption of education as a key measure of social inclusion and identify some of the challenges that the data reveals in terms of the educational experience of Roma pupils. The persistence of discriminatory educational provision needs to be viewed in the light of the legal standards established by the ECtHR since the seminal decision of DH in 2007. It is argued that the persistence of such practices can only be explained by reference to deeprooted, discriminatory attitudes where Roma are regarded as less-deserving, "second class citizens" (Hammarberg, 2011) . These attitudes need to be urgently addressed if social inclusion is to be more than empty rhetoric.
One way of assessing a Member State's commitment to integrated education and social inclusion for the Roma is to examine the national action plans submitted pursuant to the EU Framework for National integration Strategies (European Commission, 2011) . When commitments to desegregation are not prioritised conclusions may be drawn about the national government's commitment to inclusion. In such instances, the dialogical approach of the open method of coordination which characterises European social policy may be accused of lacking teeth. Here it will be argued that the European institutions need to draw on legally binding non-discrimination provisions and the judgements of the ECtHR to forge a European consensus which centres on mainstreaming equality and inclusion (Kocze et al., 2014) .
Two recent developments suggest that a defined EU position is emerging. The Commission's decision to commence proceedings against the Czech Republic along with the Council's recommendation that Roma integration needs to be improved are indicative of a more robust approach (European Council, 2013 ). This will be an important step in the move from social inclusion as a broad, policy umbrella towards legally enforceable obligations grounded in the EU Charter of Fundamental Rights, the Racial Equality Directive and the judgements of the ECtHR. As the lessons from the Decade for Roma Inclusion (hereafter "roma Decade") suggest, legal obligations are an essential ingredient for norm diffusion which must be viewed as fundamental to ensuring Roma inclusion (Uzunova, 2010) . It is submitted that success requires, inter alia, active engagement of Roma stakeholders but must also avoid the pitfalls of specifically targeting Roma as a "special" case emphasising difference at the expense of equality.
Education as an Indicator of Inclusion
The relationship between social inclusion and educational integration is palpable. Put simply, there can be no social inclusion where a significant number of pupils from one ethnic group are isolated from the mainstream education system. The application of other inclusion measures, particularly employment, becomes incoherent when more than 60% of pupils from one ethnic group do not complete secondary education (as is the case in all twelve of the central and southeastern European countries surveyed in 2011, see Brügemann, 2012) .
Discrimination in education is prohibited by numerous international instruments, including the UNESCO Convention on Discrimination in Education; the UN International Convention on the Elimination of All forms of Racial Discrimination and the Convention on the Rights of the Child (UNESCO, 1960; United Nations, 1965; United Nations, 1989) . The EU institutions and the Council of Europe have long been concerned about disparities in educational access and attainment between Roma and non-Roma pupils (O'Nions, 2015) .
Under European law, non-discrimination is a founding value of the European Union and the Union is tasked with combating discrimination and social exclusion (European Council, 2012, Art. 2 and 3) . The treaty articles are given effect by the Racial Equality Directive which prohibits direct and indirect discrimination as well as harassment in the field of education. Indirect discrimination occurs when an apparently neutral provision, criterion or practice puts persons of a particular racial group at a comparable disadvantage. States may provide an objective justification for indirectly discriminatory treatment (European Council, 2000, Art.2 (2b) ). Article 5 provides that special measures "can" be enacted to "prevent or compensate for disadvantage" linked to race or ethnic origin. It is worth noting that an unusually large number of Member States faced difficulties implementing the Directive prior to the initial transposition deadline, leading the Commission to extend the original date. The obligations necessitated the enactment of new anti-discrimination laws and equality bodies in many states where there was no existing legal obligations (EU Fundamental Rights Agency, 2011) . The Directive has thus been important in establishing legal expectations in societies where discriminatory practices had previously gone unchecked. The scale of the task cannot be overstated. Although all Member States have since been assessed as having made the required legal adjustments (European Commission, 2014c), the diffusion of anti-discrimination norms is a much longer process.
The Europe 2020 initiative priorities education with a view to reducing the rate of early school leaving to below 10% and ensuring that at least 40% of 30-34-year-olds have completed "third-level" or higher education (European Council, 2009 ). These are certainly ambitious targets but they become particularly demanding when the education of Roma pupils is considered. The UN Development Programme has identified that in several European states over 80% of Roma are classed as early school leavers, having not completed a secondary level education. In some states, including the Czech Republic, Romania and Slovakia this rises to over 90% (Brügemann, 2012, p. 49) . The same study found that computer literacy for Roma pupils was less than 50% in eleven countries surveyed, compared to a national average of over 80% (p. 28) .
Whilst these figures are alarming they demand long-term, multi-faceted measures which go beyond the classroom to tackle questions of access including residential isolation, school transportation and parental attitudes (both Roma and non-Roma). There is no simple quick-fix solution. However, it is widely acknowledged that any solution depends on an integrated, inclusive school environment.
Yet a significant number of Roma children continue to receive an education where they are separated from their non-Rom peers. The Open Society (2011, p. 71) have observed that school segregation is the biggest social inclusion challenge facing urban Roma communities in Bulgaria. In Slovakia 43% of Roma attend classes with a predominately Roma student body (compared to only 5% of non-Roma who live in close proximity to Roma neighbourhoods) and more than 20% of Roma children attend such schools in Hungary and Romania (Brügemann, 2012, p. 54 Member States should ensure that all Roma children have access to quality education and are not subject to discrimination or segregation, regardless of whether they are sedentary or not. Member States should, as a minimum, ensure primary school completion. They should also widen access to quality early childhood education and care and reduce the number of early school leavers from secondary education pursuant to the Europe 2020 strategy. Roma youngsters should be strongly encouraged to participate also in secondary and tertiary education (European Commission, 2011) .
The Evolution of a Social Inclusion Policy Frame
Social inclusion is a comparatively recent, broadly constructed policy area covering a number of discrete indicators. Essentially it requires that every citizen should be able to participate in society. This includes access to the labour market, adequate income support and access to quality services (European Council, 2010) .
As citizens of Member States, Roma are of course entitled to take advantage of general social inclusion initiatives. On the other hand, a discrete Roma inclusion dialogue has emerged which can be traced back to 2005 when twelve south-eastern and central European states began to collaborate on best practice under the Decade of Roma Inclusion. The Decade's focus covers the same distinct indicators (health, unemployment, poverty and education) as more recent EU policy. Thus it may appear that Roma inclusion is merely one strand of social inclusion. Yet it may be countered that a specific "Roma inclusion" frame offers greater potential to address the underlying barriers to inclusion for Roma citizens, including structural discrimination and intersectionality. The focus on Roma enabled the Decade to identify overarching themes, including the elimination of discrimination and gender equality along with poverty reduction. The presence of discrimination as an obvious barrier to inclusion may not be so evident in a policy centred on socio-economic marginalisation uncoupled from ethnicity. This deficiency could be fatal to a project's success as inclusion for Roma across all the indicators depends, a priori, on the eradication of discrimination.
Representatives from twelve states identified national plans for the Decade of Roma Inclusion leading to a variety of projects funded by a combination of national governments, private donors and civil society (particularly the Open Society Foundations). The Decade's original lifespan is now coming to an end and there are ongoing discussions over how the work should be continued (Decade of Roma Inclusion, 2014a). Its activities have certainly raised the profile of Roma inclusion in the states concerned and its work can be viewed along with Roma migration as one of the catalysts for concerted EU action. Nevertheless, it has struggled to achieve tangible benefits for Roma communities. The Decade's own assessment of its overall performance identifies seven shortcomings (Decade of Roma Inclusion, 2013): 1) overly ambitious mission and vaguely defined priorities; 2) inadequate resourcing; 3) lack of an enforcement mechanism; 4) failure to address structural discrimination; 5) sporadic and inadequate monitoring, evaluation and reporting; 6) certain shortcomings in its structure; and 7) the existence of parallel initiatives (chiefly the EU Framework).
It will be obvious that several of these shortcomings relate to a power vacuum which prevents effective monitoring and enforcement, hampering meaningful progress. Absent external supervision, even proactive national governments will struggle to sell social inclusion initiatives to local authorities and electorates. Successful projects have thus tended to remain small-scale and short-term. One further difficulty making Decade projects a hard-sell is the specific, targeted focus on Roma inclusion. Many projects under the Decade adopted a targeted, exclusive approach which was often viewed with suspicion by non-Roma. If we accept that there is a great deal of animosity and mistrust characterising relations between Roma and non-Roma communities, this needs to be squarely confronted by inclusion projects. As Uzunova (2010, p. 386) argues "it is difficult to promote minority rights and nondiscrimination when the majority and minority have not even agreed to cooperate with each other." By contrast, more successful projects adopted a mainstreaming approach. Of these, projects that made a deliberate effort to bring Roma and non-Roma together were assessed as offering the greatest potential for inclusion (Decade of Roma Inclusion, 2014b, p. 9). In respect of both these criticisms, the parallel initiatives of the EU provide an opportunity for significant progress.
Social inclusion is a comparatively new arena for the EU, as its competence in social policy was severely circumscribed until the Amsterdam Treaty in 1997. The Open Method of Coordination (OMC) places the obligation to address social inclusion on the national governments in a dialogical relationship (Armstrong, 2010, pp. 96-100; Barroso, 2008) . As Armstrong (2010, p. 299) explains, it is the function of the OMC to assist states in identifying problems and appropriate solutions but they retain the ultimate responsibility for levels of poverty and social exclusion. He cautions against transferring the governance of social exclusion beyond the state to the EU level as an "impulse best resisted" (p. 300). Indeed, if norm diffusion is a necessary goal for Roma equality as has been argued, the support of national governments is essential. Daly (2008) is optimistic about the possibility of broader social policy measures being translated into meaningful national social policies under the OMC, pointing to the added legitimacy of a policy vision emanating from European political deliberations.
The European Platform Against Poverty and Social Exclusion is one of several initiatives under Europe 2020 which sees increased resources directed towards the eradication of poverty and social exclusion. A number of Common Principles on Roma Inclusion were presented at the first Platform meeting in April 2009. They were annexed to the Council conclusions of 8th June 2009 and comprise: 1) constructive, pragmatic and non-discriminatory policies, 2) explicit but not exclusive targeting, 3) inter-cultural approach, 4) aiming for the mainstream, 5) awareness of the gender dimension, 6) transfer of evidence-based policies, 7) use of EU instruments, 8) involvement of regional and local authorities, 9) involvement of civil society, and 10) active participation of Roma.
These principles now inform the work of both the EU and the United Nations when examining Roma inclusion (United Nations, n.d.). The Commission has requested that state action plans should pursue a targeted approach in line with these Common Basic Principles, actively contributing to the social integration of Roma in mainstream society and eliminating segregation where it exists. Member States are, inter alia, asked to bear in mind the need to set achievable national goals for Roma integration. As a minimum, they should address the four Roma integration goals relating to access to education, employment, healthcare and housing. The plans should identify particularly disadvantaged micro-regions or segregated neighbourhoods and allocate sufficient funding from national budgets, which will be complemented, where appropriate, by international and EU funding. Further they should incorporate effective monitoring mechanisms and should be implemented in close cooperation and continuous dialogue with Roma civil society and local government. Finally, a national contact point should be established to coordinate the development and implementation of the strategy or, where relevant, rely on suitable existing administrative structures (European Commission, 2011).
The Europe 2020 agenda offers an opportunity to move Roma exclusion from the periphery of EU social policy into a central, mainstreamed focus on the eradication of poverty. Vermeersch (2014, p. 204 ) observes this development during the work of the Belgian presidency to the Council in 2010 where the specific issue of child poverty in Roma communities moved from a marginal to a mainstream issue as part of the wider child poverty debate.
However, as a broad policy objective, social inclusion suffers from two essential flaws. Firstly, it tries to address too many issues and consequently obscures some of the most significant problems whilst throwing resources at schemes which will not be scaled-up enabling real change. The emphasis on national solutions may obscure the identification of common themes whilst simultaneously encouraging the generation of imprecise and woolly objectives that fail to reflect regional diversity.
The diversity of Roma populations certainly causes challenges for national governments seeking simple, uniform solutions (Klaus & Marsh, 2014, p. 341) . It is also likely that the challenges facing Roma communities in the Czech Republic are more akin to those experienced by Roma communities in Hungary, rather than those experienced by non-Roma Czechs. The identification of inter-state best (and worst) practice, drawing on the work of the Decade, certainly provides potential for positive outcomes but early indications have not been promising (European Council, 2013) .
Secondly, the promotion of social inclusion through the open method of coordination can appear to suggest a lack of leadership, presenting states with an opportunity to avoid setting targets and allocating resources by passing the buck. A clear example of buckpassing can be seen with regard to the collective expul-sion of Roma migrants from France. The French government attempted to deflect criticism of the expulsions by passing the buck to the Romanian government (Crumley, 2010) . The Romanian government in turn blamed the EU for failing to adopt a European strategy (Rostas in Guy, 2013; Sigona & Vermeersch, 2012 , p. 1190 . Most of the time however, the buck stops with the Roma themselves as they are frequently labelled as the architects of their own exclusion (Stewart, 2012, pp. 6-7; O'Nions, 2011) .
There are also difficulties relating to funding for social inclusion in terms of both access and accountability. It is understood that only a small percentage of EU structural funds available for Roma inclusion have actually been absorbed to that end (European Parliament, 2013; Open Society, 2011, p. 49) . Moreover, there are some cases where funds have been allocated to projects which have actively contributed to social exclusion. An audit by the Hungarian education ministry revealed that some grants awarded to European accession states under the PHARE programme had been used to perpetuate school segregation (EMS, 2004) . More recently, the European Commission has expressed concern over the misuse of structural funds allocated to the Czech Republic (Albert, 2011; Amnesty International, 2013) .
Controversially it might be suggested that the principle beneficiaries of inclusion initiatives are civil society organisations. This can be borne out by the myriad of reports, initiatives and best-practice documents that rarely achieve meaningful change on the ground. This is not just a problem for civil society. An absence of coherence can similarly be viewed at the route of European policy by the Commission's failure to take the lessons learned under the Decade for Roma Inclusion as its starting point (Open Society, 2011, p. 8) .
Norm Diffusion through Legal Enforcement
The evaluation reports of both the EU and the Decade action plans confirm that money is not the biggest obstacle to successful inclusion strategies. Whilst there are undoubtedly practical difficulties facing stakeholders when applying for funds, the biggest obstacle to achieving inclusion for Roma appears to be the prevailing hostility towards Roma at all levels of society.
There are acknowledged difficulties with the transfer of responsibility for Roma inclusion from the national government to the EU (Kovats, 2012; Gheorghe & Kovats in Guy, 2013) . But equally the accountability vacuum that exists at present seems unlikely to produce significant improvements in the near future. Indeed the EU may itself be accused of passing the buck by equating the primary responsibility of Member States with sole responsibility. It has been asserted that norm diffusion is the most effective way of addressing the challenges of structural discrimination and social exclusion (Allam, 2010; Vermeersch, 2012 Vermeersch, , p. 1203 . With this in mind, it is argued that norm diffusion is best achieved through a combination of social policy initiatives and the enforcement of legal rules. Whilst legal norms may be viewed as subsidiary to social norms in the formation of societal attitudes and behaviour, law is often required to establish parameters for these norms where prevailing attitudes and practices are resistant to change. This is particularly the case when racial discrimination is endemic.
It is therefore significant to observe the European Parliament calling on the Commission to establish inclusion priorities which notably include the "full implementation of relevant legislation", including "appropriate sanctions for racially motivated crimes" (European Parliament, 2011 ). Yet an opportunity to link these priorities to the fundamental human rights and non-discrimination norms established by the ECtHR, the EU Charter and, most importantly, the Racial Equality Directive, has so far been missed. The Parliament recognised these concerns in December 2013 with a further resolution reflecting on the progress of the action plans (European Parliament, 2013) . The Parliament calls on the Commission and Member States to ensure, inter alia, the implementation of the Racial Equality Directive and asks the Commission to take strong action, including enforcement proceedings, where fundamental rights are violated (para. 1, 2). Their analysis of the implementation of Roma action plans reveals significant flaws and little progress by Member States despite the existence of underutilised EU funds.
The implementation of existing non-discrimination provisions is essential if there is to be any sustainable progress. There is of course a legal framework to tackle discrimination under EU law but there is growing concern amongst civil society actors that not enough is being done to address entrenched, structural discrimination that dictates the relationship between Roma and non-Roma (European Roma Policy Coalition and Decade of Roma Inclusion, 2012). As Gergely (2014) emphasises:
Without addressing the root causes of the spectrum of Roma rights violations and identifying concrete, measurable and effective actions to redress discrimination and to promote equality, complementing prohibitive anti-discrimination legislation, these policies will remain elusive.
Non-Discrimination under EU Law
According to the principle of subsidiarity, the EU should only act where the proposed action cannot be sufficiently achieved by Member States but can rather by its scale of effectiveness, be better achieved at a European level. The inability of several Member States to identify objectives and a clear strategy for Roma inte-gration has led the European institutions to adopt binding recommendations pursuant to Article 19(1) TFEU which enables appropriate action to combat discrimination. Frustrated by the lack of progress, the Commission proposed a recommendation in order to encourage states to meet their commitments (European Commission, 2013). The Council accepted this proposal and issued its Recommendation on Effective Roma Integration Measures in Member States (European Council, 2013) . The recommendation draws on the Racial Equality Directive, the Charter of Fundamental Rights and the non-discrimination obligations in Treaty; explicitly embedding the legal norms into the Roma integration agenda.
The Racial Equality Directive does more than endorse formal equality. It will be recalled that it prohibits indirect discrimination and implicitly recognises that differential treatment for persons in substantially different situations may be required to ensure substantive equality. Specifically, special measures should be deployed in order to make reasonable accommodation for the specific needs of disadvantaged minority groups. In the context of education this could include pre-school support, free school transport and language proficiency classes (Henrard, 2010, p. 76) . The Commission recommends that states "take effective measures to ensure equal treatment and full access of Roma boys and girls to quality and mainstream education" (European Commission, 2013, para. 1.3, 2.3a). However the Council are notably more cautious in their wording, recommending that "this goal COULD [my emphasis] be achieved by means of measures such as, inter alia, eliminating any school segregation" (1.3a) and "putting an end of any inappropriate placement of Roma pupils in special needs schools" (1.3b). The use of the word "Could" rather than "should" is regrettable and allows space for Member States to view de-segregation as an option rather than a necessity. On a more positive note, the reference in both documents to the Race Equality Directive, which is explicitly linked to the caselaw of the ECtHR, is a significant step forward.
The Charter of Fundamental Rights recognises that the rights contained therein should be interpreted in line with the European Convention on Human Rights (Art 52(3) ). This could assist in establishing what Scheeck (2009, p. 17) describes as a "common supranational diplomacy". The Court of Justice has already adopted a proactive approach by considering the jurisprudence of the ECtHR when determining the effects of an EU Regulation on asylum policy. The decision in NS v SSHD C411/10 (2012) was based on systemic failures in the Greek asylum system which breached the Charter of Fundamental Rights but the Court of Justice made reference to a case involving similar facts where a breach of Article 3 and 13 of the European Convention on Human Rights had been upheld (MSS v Belgium and Greece, 2011) . Although the Court of Justice did not explicitly draw on the reasoning of the Strasbourg Court to the extent of the Advocate General, there is a tentative precedent for greater judicial activism when assessing compliance with EU obligations when there are existing rulings from the Strasbourg Court.
If social inclusion remains a policy umbrella without legally binding, defined targets, its success beyond the buzz-word will remain limited (Daly, 2008, pp. 1-19) . Legal weight could be added however by a closer unity between the ECtHR judgements on Roma education and enforcement of the Racial Equality Directive. Linking legal obligations and policy discourses will undoubtedly ruffle a few feathers but it could pave a more effective path for Roma inclusion. As former EU President, Manuel Barroso, recognised at the third Roma summit in 2014, all players must respect European law, its principles and rules (European Commission, 2014a). The European Council have now recommended that the ECtHR judgements become a point of reference to assess the human rights compatibility of nondiscrimination provisions (European Council, 2013, para. 2.1). The recent decision to take enforcement action against the Czech Republic under the Racial Equality Directive sees the Commission drawing on Strasbourg case-law in assessing a Member State's commitment to its EU obligations (Cameron, 2014) . Whilst the social inclusion agenda and the Framework do not impose legally binding obligations on states, where there is a failure to identify targets as part of an inclusion strategy, it may be legitimate to examine that state's commitment to related legal obligations. The infringement proceedings call into question the Czech Republic's compliance with Article 21(1) of the Charter of Fundamental Rights, which prohibits discrimination based on grounds including race or ethnic origin coupled with the Racial Equality Directive. The decision is explicitly informed by the ongoing failure of the Czech authorities to address the concerns of the Strasbourg Court in DH (2007).
Lessons from Strasbourg Jurisprudence
The series of cases heard by the ECtHR on the education of Roma in separate schools and classes generate far-reaching questions over the commitment of Member States to Roma inclusion and, consequently, the ability and capacity of the EU Framework to secure material progress (O'Nions, 2015) .
The first case on segregated schooling of Roma pupils, DH v Czech Republic, was decided by the ECtHR's Grand Chamber in 2007 (O'Nions, 2010 . The case concerned 18 Roma pupils required to attend special schools for students with limited intellectual capacity. These schools followed a reduced curriculum which concentrated on practical rather than academic skills and, consequently, the pupils struggled to subsequently transfer to a mainstream educational environment. Inevitably the limited academic education resulted in pupils being less equipped to compete in the labour market.
The state argued that there was no intention to discriminate. The pupils had been identified following aptitude testing rather than ethnicity and the education provided was more appropriate for these pupils" needs and abilities. However, the absence of discriminatory intent could not belie the evidence that Roma pupils in Ostrava were 27 times more likely than non-Roma children to attend these schools (DH v Czech Republic, 2007, para. 17) . The Grand Chamber reasoned that the aptitude tests were not culturally neutral, being conceived for the majority population without reference to the culture and socio-economic background of Roma pupils (White, 2011) . The state's argument that Roma parents had consented to their child's placement was similarly rejected. In the face of entrenched discrimination, the signature of a parent on a pre-completed form could not be regarded as fully informed. Consequently the Czech Republic had violated the right to non-discrimination in Article 14 coupled with the right to education in Article 2 of Protocol 1.
The Court reached the same conclusion in Sampanis v Greece (2008) where Roma pupils attending an integrated school received their teaching in a separate building. Following the judgement the pupils were moved from the annexe into a newly established primary school where the practice of segregation continued. This became the subject of a subsequent legal challenge by 140 Roma applicants in Sampani v Greece (2012) . The Chamber in Sampani recommended that the Greek authorities address the ongoing wrongs caused to these pupils through measures including adult education and second chance schools.
The Greek cases demonstrate the structural challenges facing advocates of Roma inclusion and validate the importance of full engagement with regional and local authorities (Sobotka & Vermeersch, 2012) . The Ministry of Education were aware that Roma pupils were still receiving a separate school experience but considered it both impractical and expensive to initiate integrated schooling. Indeed it was suggested that separation benefitted the Roma pupils who could be protected from the hostility of non-Roma parents. The town's mayor expressed wholehearted support for Roma segregation due to their "illegal activities" (Sampani, 2012, para. 25) .
In the more finely balanced decision of Oršuš v Croatia (2010) a narrow majority of the Grand Chamber rejected the argument that separate, remedial primary classes would provide most benefit for Roma pupils. These pupils had poor command of the Croatian language and certainly required additional learning support but in the Court's view this could not justify a position of segregation which subjected Roma pupils to ongoing discrimination.
In the same year, the ECthR found a complaint concerning special classes in Hungarian schools, to be inadmissible due to the applicants" failure to exhaust domestic remedies. As with DH, the students had received negative assessments of their intellectual potential following psychological evaluation. Rather than receiving special measures to remedy their position of comparative disadvantage, the students were taught by an unqualified teacher following a reduced curriculum. Three years later, a judgement was handed down in Horváth and Kiss v Hungary (2013) where two Roma men had been sent to schools for mentally impaired children having been diagnosed with mild learning difficulties. The Court accepted that Roma pupils were disproportionately consigned to these schools and that there no chance being able to sit the standard school examination. The reduced opportunities available in these schools left the men unable to pursue their chosen careers, limiting their life chances. The Court emphasised that, in light of persistent discrimination and the presence of cultural bias in past testing, states had a duty to avoid the perpetuation of discrimination disguised in allegedly neutral tests (para. 116).
The final case of Lavida v Greece (2013) demonstrates that ECtHR judgements alone do not provide a sufficient catalyst for change in the presence of entrenched, structural discrimination (O'Nions, 2015). As noted the Greek authorities had already been criticised for their persistent refusal to take anti-segregation measures. The Greek Helsinki Monitor had twice written to the Ministry of Education raising concerns over segregation in primary schools in Sofades. Although the town had four schools, Roma pupils were attending a segregated school in a Roma housing estate. The Court rejected the government's contention that the Roma parents could have requested a transfer to an integrated school as this would place the responsibility for avoiding discrimination on the victims.
Social Inclusion Framing in Strasbourg
The need to consider integrated education as an aspect of social inclusion was not considered in DH. This is perhaps unsurprising as the concept had yet to be developed as a central tenet of European social policy. Only Judge Jungwiert makes reference to inclusion and integration, both are given short shrift by reference to the work of Jean-Pierre Liégeois:
We must avoid over-use of vague terms ("emancipation", "autonomy", "integration", "inclusion", etc.) which mask reality, put things in abstract terms and have no functional value…officials often formulate complex questions and demand immediate answers, but such an approach leads only to empty promises or knee-jerk responses that assuage the electorate, or the liberal conscience, in the short term. (Judge Jungwiert in DH v Czech Republic, 2007, para. 19) In the Greek cases there is almost no reference to social inclusion. It does appear in a letter sent to the Greek education Ministry by the regional educational department where an explicit link is made between exclusion of Roma pupils and educational segregation. It does not however form an explicit part of the Court's reasoning (Lavida v Greece, 2013) . By the time of the decision in Horváth and Kiss, the relationship between social inclusion and education is starting to appear in the facts of the cases as they reflect national policy instruments. The Court therefore is compelled to have regard to the Hungarian Government's National Social Inclusion Strategy but again the specific theme of social inclusion is not explicit in the judgement (para. 71). Thus there is no specific social inclusion frame apparent in the judgements of the Strasbourg court.
Alternatively, Peroni and Timmer (2013) identify Roma as situated within a "vulnerable groups' paradigm" in the Court's judgements. As a vulnerable group, they should be afforded "special consideration" according to the Court in Horváth and Kiss (para. 102) and . This special consideration could require initiatives to address obstacles to integrated schooling including the hostility of nonRoma parents, poor school attendance and the engagement of Roma parents (Danisi, 2011, p. 798) .
Despite the identification of Roma as a vulnerable group, states are afforded a wide margin of appreciation when it comes to identifying the appropriate national response (Horvath and Kiss, para. 103). It might be suggested that the European institutions could learn from each other here as a growing European consensus on social inclusion and appropriate measures could assist the Strasbourg court in narrowing the margin to better protect the interests of Roma applicants. Although the Grand Chamber rejected a European consensus argument in Oršuš it is at least arguable that such a consensus has emerged in the intervening five years. If the Strasbourg Court is prepared to examine reports from civil society and the United Nations (as it does in Oršuš), it is even better placed to draw on the social policy experience of the EU and the Framework for Roma integration.
It is submitted that it would be preferable to forge consensus on Roma inclusion as an intrinsic part of the social inclusion narrative, rather than adopt a vulnerable group frame, when making a case for special measures. It has been noted that a focus on specific vulnerability carries an obvious danger in that it essentializes Roma as a problem minority characterised by disadvantage (Vermeersch, 2014, p. 216) . The evaluation reports on the work of the Roma Decade reveal similar difficulties with Roma targeted projects which tend to be viewed with suspicion by non-Roma (Kocze et al., 2014) . It is impossible to achieve social inclusion when such suspicion is not addressed as prevailing cultural and social norms remain unchallenged. In fact, targeted actions that do not begin by addressing these norms are likely to deepen inequality and social exclusion.
Lessons from the EU Framework
Whilst EU accession led candidate countries to produce national policies to address the Roma minority, commitment was often superficial (Guy, 2012) . Melanie Ram (2010) questions why the European Commission made improvements to the Roma situation a "precondition for membership" but for many observers this is over-stating conditionality. Whilst the EU certainly became more interested in the rights of minorities (including the Roma) following the Copenhagen meeting, the decision to allow full accession to candidate countries, notwithstanding grave concerns over their treatment of the Roma, is regrettable. As McGarry argues, once EU membership was secured, states were given the impression that they had done enough to improve the socio-economic situation of their Roma populations (2010, p. 149) . Nothing could have been further from the truth.
The work of the Decade (in particular the Roma Education Fund) along with the endeavours of civil society has enabled significant progress on best practice. For example, it can be said with confidence that attendance at pre-school dramatically reduces the risk of pupils attending special schools or leaving education early (Brügemann, 2012, pp. 74, 78) . It is also clear that early language support can have a considerable impact on the number of students assigned to special schools or classes on account of presumed intellectual impairment.
If research demonstrates best practice and structural funds are available for social inclusion, the question remains as to why so little progress has been made. The number of pupils attending special schools between 2004 and 2011 has remained the same in Romania and whilst it decreased slightly in Hungary there has been a marked increase in separate education in Croatia (Brügemann, 2012, p. 68) . The former Council of Europe Commissioner for Human Rights, Thomas Hammarberg (2011) , has reported that there had been no change in the Czech Republic since the decision in DH. The same year a group of Czech educational advisors resigned in protest at the Government's failure to target de-segregation as a priority. Their resignation letter stated: "Under the existing leadership of the Education Ministry, it is becoming more and more obvious that inclusive education will remain mere rhetoric" (Amnesty International, 2012; Education International, 2011) .
Analysis of the experience of migrant Roma attending British schools found that 85% of Czech Roma had previously attended a special school. Educational psychologists had since assessed these pupils and found that between 2 and 4% had special educational needs which required targeted learning support (Fremova, 2011) . These findings echo a report of the Czech school inspector in 2010 and the conclusions of the Czech Defender of Rights who found: no legitimate discriminatory reasons by means of which it would be possible to justify the disproportionately high percentage of Roma children who are, in these circs, recommended for practical elementary schools (Bikár & Albert, 2012; see also Czech Ombudsperson, 2012) .
The European Council has acknowledged that progress under the Roma Integration Framework is insufficient. School segregation remains an enormous barrier to inclusion and it is extremely disappointing to note that it has not been viewed as a priority in national action plans (European Council, 2013) . As with the Decade action plans, the indicators typically fall short of their potential to measure change (Brügemannn & Kling, 2012, p. 26) . The absence of valid ethnically disaggregated data in many countries has made it particularly problematic for states to adopt targets against which progress can be measured. Whilst this data collection is important (and is now being addressed) it cannot provide an excuse for the state's failure to commit to an integrated education as progress would be relatively easy to measure. Indeed, some of the national commitments appear little more than empty rhetoric; for example the Czech strategy pledges to increase "the accessibility and interlinking of early care services at local level in all required socially excluded Roma localities" (Brügemann, 2012) . The "cut and paste culture" of some national action plans identified by Guy (2012) is indicative of casual indifference to the entire Roma inclusion objective.
There are several practical reasons why progress has been difficult to secure. This includes difficulties in accessing funding and the challenge of ensuring the engagement and participation of both Roma and nonRoma. School inclusion is often resisted by non-Roma parents who are deeply suspicious of Roma. This is seen clearly in the Greek cases where local officials were unwilling to facilitate inclusive education for fear of losing the support of their electorate. At the same time, Roma parents may prefer their children to be educated in a safe environment with similar pupils from the same background. Neither position is sustainable if we are to achieve progress in social inclusion as the active engagement of all stakeholders is fundamental.
By themselves a simple non-discrimination approach and even a special measures approach (as suggested by the ECtHR) will have limited impact where attitudes of mistrust and fear are deeply embedded. Both need to be complimented by equality mainstreaming (Kocze et al., 2014) . For countries that have only recently adopted anti-discrimination legislation in response to the Racial Equality Directive this is a big ask. Rather like the United Kingdom in the late 1960's, discriminatory attitudes are deeply embedded in some of the newer EU states. These attitudes will not change because of ECtHR judgements or European Commission enforcement action. Neither are they likely to improve through specific Roma inclusion initiatives (as seen in the Decade). Thus an approach which brings together all sections of society, aiming to bridge the gap between the advantaged and disadvantaged (ie the social inclusion approach) may offer the greatest possibility for change. However, if it is to have any success then it must tackle discrimination in all its forms and it must secure active participation from the Roma community.
Conclusion
The Roma are Europe's largest ethnic minority and thus their integration must be a litmus test for social inclusion strategies. However, if we consider one key indicator of inclusion to be an integrated education, progress to date has been exiguous. Daly (2008) contends that the EU has a "long history of trading on ambiguity". In the social policy context this ambiguity has enabled recalcitrant states to avoid committing to real progress towards Roma integration. This is particularly true for countries with relatively small Roma populations such as the Czech Republic. The European Commission has reported that the risk of social exclusion in the Czech Republic is the lowest in the EU (Sirovátka, 2012, p. 7) . Yet this was the same year that Thomas Hammarberg referred to Czech Roma as "second class citizens" and civil society organisations recommended urgent action to overcome persistent segregation of Roma pupils (Amnesty International, 2013; Open Society, 2012) .
Ten years ago, the European Roma Rights Centre predicted that soft law measures "may be necessary but not sufficient to tackle the particularly entrenched issues of racial discrimination against and systemic social exclusion of Roma and others regarded as "Gypsies" (ERRC, 2005 ). Yet to date there has been insufficient dialogue between European intergovernmental organizations. The EU Fundamental Rights Agency has reported on the implementation of the Racial Equality Directive but only makes passing reference to the jurisprudence of the ECtHR. In turn the ECtHR makes virtually no reference to the EU's social inclusion agenda in its judgements on discriminatory education.
This position may slowly be changing. The Czech government has recently reported that it will adopt an action plan to implement the judgement in DH (European Commission, 2014b). The Commission's infringement proceedings may well provide the impetus to adopt clear measurable targets. The carrot is provided by EU structural funds which should provide the Commission with renewed leverage and may help to en-gage local and regional stakeholders whose support is crucial for the success of inclusion initiatives (European Parliament, 2013; Guy, 2012 ).
Yet, the Croatian, Hungarian and Greek action plans ignore the need to prioritise de-segregation (European Commission, 2014b) . The latest report for the European Council on Racism and Intolerance reveals that school segregation is worsening in Greece (as it is in Croatia) despite a national programme for the education of Roma children (ECRI, 2015) . The degree of embedded discrimination in several EU Member States is an uncomfortable truth for an EU that prides itself on respect for the rule of law and the protection of minorities. Without concerted action to tackle discrimination and to encourage the development of legal and social norms at all levels of European society, social inclusion initiatives will continue to have no impact on Roma exclusion. The legal norms stem from the judgements of the ECtHR and the obligations in the Racial Equality Directive but they undoubtedly need to be strengthened and supported by enforcement action. The social norms will come from an equality mainstreaming approach which brings Roma and non-Roma together, to tackle inequality and social exclusion for the benefit of all European citizens.
